















































v. Microchip Tech., Inc., 307 F.3d 775 (9th Cir. 2002), and Rovai v. Select Portfolio Servicing,
Inc., No. 14-CV-1738-BAS (WVG), 2015 U.S. Dist. LEXIS 62297 (S.D. Cal. May 11, 2015).
Id. These cases are inapposite. In Syntek, the district court held the issue in dispute — “whether
decompiled object code qualifies for registration as source code under the Copyright Act and
regulations™ — was an issue of first impression and concerned the validity of a copyright
registration, which is an issue normally considered by the Register of Copyrights in the first
instance. 307 F.3d at 781. In Rovai, the plaintiff’s claims concerned a discreet issue governed
by specific IRS rules — whether the defendant loan servicing company had accurately reported
the interest paid in the plaintiff’s 1098 forms — and “[t]he IRS’ position {was] therefore
necessary . . . to determine whether Defendant’s actions breached any duties to Plaintiff.” 2015
U.S. Dist. LEXIS at *6.

In contrast, here, Plaintiffs’ claims do not raise complex issues regarding electricity rates,
a utility’s fair return, the distribution of rates, or other matters normally addressed by the PUC’s
expertise. Instead, they raise pure questions of law regarding whether PSNH’s undisputed acts
were proper under the theories of relief set forth in the Complaint, and straightforward questions
of fact concerning PSNH’s anti-competitive and tortious conduct. See Obj. at 48-49.

PSNH’s revisionist take on page 18 of its Reply concerning the issues in this case is
inaccurate and meritless. It “describe[s]” the questions to be decided as ““what measures was
PSNH allowed or required to take under New Hampshire statutes, regulations, PUC orders and
the PUC Tariff,” and “was PSNH entitled to delete enrollments pending . . . ?” Reply at 18.

First, this description omits many questions and issues raised in the Complaint, such as
PSNH’s delay in accommodating Plaintiffs’ one-time, off-cycle meter read request, delay in

assuming PNE’s remaining load asset, and attempts to expose Plaintiffs to regulatory sanctions.
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Second, it misconstrues the Complaint. Many of the facts in this case are undisputed:
Plaintiffs are not asking the Court to decide what PSNH was allowed to do under these set of
facts; it is requesting a fact-finder to determine whether, for example, the undisputed fact that
PSNH deleted FairPoint’s pending Electronic Enrollments constitutes tortious interference with
the FairPoint Contract, or whether PSNH’s incessant (and also undisputed) prodding of PUC
Staff to disrupt FairPoint’s and Resident Power’s attempts to re-submit the Enroliments
constitutes a violation of RSA 358-A.'8

Third, PSNH’s description presumes that specific statutes, PUC orders, and regulations
exist that govern its conduct in this case. It has failed, however, to cite a single source of
authority (let alone any PUC rule, regulation, or Tariff provision) that permitted it to engage in
the conduct described in the Complaint. Accordingly, the Complaint alleges common-law and

statutory theories of relief that require a determination in the Superior Court.

18 If PSNH was interested in “what measures” it was allowed to undertake, it could have filed a declaratory
judgment action. It is not for CEPSs such as PNE and Resident to seek such determinations. The onus was on
PSNH — which is presumed to know and understand the law —to conduct itself appropriately.
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CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court (1) deny PSNH’s
© Motion to Dismiss in its entirety, (2) alternatively, grant Plaintiffs leave to amend the Complaint

if the Court deems necessary, and (3) grant any other relief deemed just and proper.
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